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KING, CJ., FOR THE COURT:
1. Rondd Lamar Cole, Sr. apped s the Simpson County Circuit Court’ sdenid of his petitionfor post-
conviction relief.  On apped he argues: (1) that his plea of guilty was unintelligently and involuntarily
entered, (2) that thetria court erred in accepting hisAlford plea, and (3) that hewas deprived of effective
assistance of counsdl. Finding no error in the trid court’s denid, we affirm.

STATEMENT OF FACTS

2. Althoughmantaining hisinnocence, onMay 31, 2002, Cole entered an Alford pleatotwo charges

of touching achild for lustful purposesin the Circuit Court of Simpson County. On June 28, 2002, Cole



was sentenced to serve five years on each charge, to run consecutively, and was ordered to register asa
sex offender upon hisrelease. On December 11, 2002, Colethenfileda Petitionfor Post-Conviction Relief
inthe circuit court. On October 6, 2004, Col€'s petition was denied without an evidentiary hearing. Itis
from this denid that Cole gppeds.
DISCUSSION

13.  When reviewing denids of post-convictionrdief motions, we will not reverse factud findings of a
tria court judge unless they are clearly erroneous. Miller v. State, 910 So.2d 56, 58 (14) (Miss. Ct.
App. 2005). However, where questions of law are raised, the applicable standard of review isde novo.
.
1. Whether Col€’s plea of guilty has been intelligently and voluntarily entered.
14. Cole dlegesthat hispleaof guilty was uninteligently and involuntarily entered into because the trid
court failed to ascertain that he wasinfact guilty before accepting hisguilty plea. When a defendant enters
into a guilty plea while maintaining his innocence, he has entered what is known as an Alford plea, in
accordancewithNorth Carolinav. Alford, 400 U.S. 25 (1970). Alford holdsthat anexpressadmission
of guilt is not congtitutiondly required in order to be punished aimindly. Id. at 37. Anindividuad accused
of a crime may voluntarily, knowingly, and understandably consent to a prison sentence even if he is
unwilling or unable to admit his participation in the dleged acts. 1d.
5. Therecord before thisCourt clearly showsthat the court ascertained that Cole understood the plea
which he was entering:

COURT: Wdll, I'mgivento understand, Mr. Cole and Mr. McNees, that Mr. Cole while

denying these charges is pleading guilty under the authority of the U.S. Supreme Court
case out of North Carolina~what was the style of that Mr. James?



MR. JAMES: North Carolinavs. Alford, Y our Honor...

Q: Andisthat the way it was explained to you, Mr. Cole?

A: Yes Sir.

Q: And do you understand that by pleading under your rights in the North Carolina case
that the Court will more likely than not adjudicate you guilty on this plea, do you
understand that?

A:Yes, gr.

Q: Do you redlize that youare giving up your right under the Congtitutionthat protectsyou
of being forced to give evidence againg yoursdlf?

A:Yes gr.

6. We recognize that there is a strong presumption of vaidity when a statement is given while under
oah. King v. State, 679 So.2d 208, 211 (Miss. 1996). Based on the above testimony, Cole expressy
acknowledged his understanding of the Al for d pleaand itsconsequences while under oath before the court.
Therefore, this argument is without merit.

2. Whether the court erred inaccepting Cole’s plea of guilty to the charge of touching a child for
lustful purposes because there was no factual basis of his guilt.

7.  Althoughanactua admissionof quilt is not necessary for aguilty plea, it is essentia that thereexist
afactua basis for adefendant’ sguilty plea. Reynoldsv. State, 521 S0.2d 914,917 (Miss. 1988). Aslong
asthere is subgtantia evidence of the defendant’ s guiilt, there is no error in accepting his guilty plea, even
as he prodams hisinnocence. Id. at 916. A defendant’s decision to plead guilty does not satisfy the
evidentiary requirement that there be afactud basisfor aguilty plea. Lott v. State, 597 So0.2d 627, 628

(Miss. 1992). There must be, contained within the record, a specific evidentiary foundationwhichwould



alow the court to determine that the defendant’ s conduct was defined ascrimind. 1d. Such afoundation
must be enough that the court may say with confidence that the prosecution could prove the accused guilty

of the crime charged. Corley v. State, 585 So0.2d 765, 767 (Miss. 1991).

118. Cole damsthat the there existed an insufficient factua basis uponwhichto accept hisplea. Atthe
pleaproceedings, Assgtant Didrict Attorney R. Wendell James explained to the court how the Statewas

prepared to prove the charges againgt Cole:

MR. JAMES: [T]he State is prepared to show through testimony of [Jane] and
[Juli€] that during the summer of 2000 that Mr. Cole was, | believe, the [relative] of [Jane]
and did baby-sit themthroughout the summer and did perform and touch them in various
ways, sexud acts. And aso, we would cal Dr. Julia Sherwood, who would testify asto
physical findings that she found on the body of the two children, and aso cal Paul Davey,
child psychotherapi<t, as to the interviews that he had with the child...Also we would
attempt to offer tetimony of Angda Robinson, a licensed socia worker..as to the
interviewsthat she had with the two victimsin this case. Wewould aso introduce various
objects...various items were found which the girls had described in ther interviews with
AngdaRobinson in which we fed would further corroborate their testimony ...

T0. Cole daimsthat this satement of the State’' s anticipated proof is void of “actud evidence” and
therefore fals to satisfy the required evidentiary foundation. Our supreme court has held that a concise
gatement of the facts which establish the crime, and the facts which support the investigation and
apprehens onof the defendant is adequate to establishthe needed factud basis. Corley, 585 So.2dat 767.
Wefind that the assstant didtrict attorney’ s statements as set out above were sufficiently specific to show
that Cole’'s conduct was “within the amount of that defined as crimina.” Lott, 597 So.2d at 632.
Moreover, Cole answered dfirmativey asto whether he understood the charges brought againgt him, and
failed to deny any portion of Mr. James statement asit wasbeing read. Therefore, wefind thisclamto

be without meit.



3. Whether Cole was deprived of effective assistance of counsel

910.  Inorder to be successful onanindffective assistance of counsd claim, a defendant must prove that
his counsdl’ s performance was deficient, and that the deficiency wasprgudicid to hisdefense. Srickland
v. Washington, 466 U.S. 668, 687(1984). If the defendant has pled guilty, he must show unprofessond
errorsof subgtantia gravity. Reynolds, 521 So.2d at 918. He must a so show that the deficient conduct

proximately resulted inhis guilty plea, and but for counsel’ serrors, he would not have entered the plea. 1d.

11. Col€soverdl clam of deficiency isthat his attorney persuaded him to plead guilty by mideading
himasto the true meaning of an Alford plea and any sentences that he would receive once he pled. Cole
dams prejudice resulted when he gave up his opportunity for trid in reliance on this dlegedly deficient
advice. A fair assessment of anattorney’ s performance requiresthat every effort be made to diminate the
effects of hindgght, to reconstruct the circumstances of counsdl’s aleged conduct, and to evauate the
conduct fromcounsd’ s perspective at the time of the proceedings. Woodward v. Sate, 843 So.2d 1, 7
(114) (Miss. 2003) (citing Stringer v. State, 454 So.2d 468, 477 (Miss. 1984)). The defendant mugt
overcome the presumption that, under the circumstances, the attorney’s chdlenged action may be

considered sound tria strategy. 1d.

12. Coledamsthat after reading Alford for himsdf, hispresent understanding of an Alford pleais not
that whichhe had at the time of the pleaproceedings. Thisassartioniscontrary to thetranscript of theplea
hearing placed before this Court. When questioned by the judge asto whether he understood that he was
enteringinto anAlford plea, and if he understood its consequences, Cole answered afirmetively. Cole dso

adlegesthat his counsdl told himthat if he pled guilty under Alford, he would receive asuspended sentence



and would not have to spend time in the penitentiary due to hisage. However, when the judge informed
Cole of the minmum and maximum sentences for the crimes to which he was pleading, and asked if he
understood this, Cole answered afirmaivey. Thejudge dso informed Cole that the court was not bound

by any recommendation, and that Cole would have to spend some time imprisoned:

COURT: | amadvising you now that | reviewed the presentencereport and your medica
records and other documents submitted in that report, and | have decided that you should
serve apenitentiary term. Now I’ m offering you onelast opportunity to withdraw fromthis
proceeding and go foward in September withaformal trid. Therefore, | want you to talk
to your lawyer, and tdl me now whether you wish to go forward with a formd trid in
September or whether you prefer to have sentence enrolled against you today.

(Defendant conferring with his lawyer)
COURT: Mr. Cole, have you conferred with your attorney?
A.Yes, dr.
COURT: Have you reached adecison?

A: It's a hard decision to make, Y our Honor, because | don't think Il live much longer
ether way.

A: The reason | have been so adamant dl dong with my attorney that | would not plead
guilty to something is because | didn't want to plead guilty to something | didn’t do. |
redlize the fact that | have two witnesses that are saying | did, and it'sagaingt my word
they are saying | didn't. My attorney tels me that | don't have alegto stand on if it goes
to court. 1 will go dong with what my atorney recommends, Your Honor. | don't fed
good about it.

COURT: All right. Then we won't do it. Have a seat and confer with your attorney
further.

13.  After conferring once more with his atorney, Cole decided to enter the Alford plea and receive
his sentence. He even gtated, “1 would like to gpologize to my attorney. He's done an excellent job. |

shouldn’t have said what | did.”



14. Coledso clamsthat he should have received an evidentiary hearing to better develop thisclam.
However, it iswdl settled that not every post-conviction relief motionmust be afforded a hearing. Potts
v. State, 755 So.2d 1196, 1197 (1 5) (Miss. Ct. App. 1999). If it appears clearly from the mation,
annexed exhibits, and prior proceedings that the defendant is not entitled to reief, the court may make an
order for the mation’ sdismissd. Id. When the assertions of ineffective ass stance of counsel consst solely
of assertions from the movant, the trid court may disregard such assertions when they are subgantiadly
contradicted by the court record of the proceedings that led up to the entry of the judgment of guilt. White

v. State, 818 So.2d 369, 371 (14) (Miss. Ct. App. 2002).

715. Suchisthe stuaion with Coleé sclam. All Cole offersisalist of names of potentid witnesses of
hisaleged innocence, not statements of hisattorney’ s performance. Since it was clear fromal documents
submitted by Cole that he was not entitled to rdief, the trid court was correct in refusing to grant an
evidentiary hearing.

716. Cole has faled to prove that his attorney’s performance was deficient, and that the attorney’s
performance prejudiced minany way. If apogt-conviction relief motion failson either Strickland prong,
the proceedings should end there. Woodward, 843 So.2d at 7 (114). Finding no error by thetrid court,

we afirm.

117. THEJUDGMENT OF THE SIMPSON COUNTY CIRCUIT COURT ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO SIMPSON COUNTY.

LEE AND MYERS, P.JJ., IRVING, CHANDLER, GRIFFIS, BARNES AND ISHEE,
JJ., CONCUR. ROBERTS, J., NOT PARTICIPATING.






